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PUBLIC NOTICE

ON THE High Judicial Council’S FAILURE TO IMPLEMENT THE PROTECTOR OF CITIZENS’ RECOMMENDATION 

Pursuant to Article 31, Paragraph 5 of the Law on the Protector of Citizens (Official Gazette of RS, Nos. 79/2005 and 54/2007), the Protector of Citizens (PoC) Saša Janković

Informs the public

The High Judicial Council (HJC) has neither rectified the flaws in the area of good administration, made ​​in the judicial election process, nor fulfilled its legally prescribed obligation to inform the PoC about the implementation of the recommendations aimed at rectifying the flaws or the reasons for not acting as recommended.

Therefore, in accordance with the Law, the PoC informs the public thereof, and has already informed the National Assembly and the Government of the Republic of Serbia.

The PoC finds it unacceptable that state authorities at any level fail to comply with law, but considers particularly harmful the situation where one of the highest authorities, such as the HJC, ignores the legal system. Such conduct not only represents the continued violation of the rights of citizens - candidates for judicial function, but it undermines rule of law, as one of the values ​​on which, under the Constitution, the Republic of Serbia is based.

In the course of 2009, the HJC conducted the procedure of general election of judges. Acting on complaints of over 150 non-elected candidates, dismissed judges, the PoC, having carried out the procedure of control of legality and regularity of HJC work in terms of respecting the guaranteed rights of citizens, established on 3 August 2010 that HJC had made a number of errors ​​in the area of good administration. Hence, the PoC has made recommendations for rectifying their consequences, to the extent possible, and for preventing future flaws.

The identified flaws in the work consist in not allowing the candidates who have previously performed a judicial function to give their statement, during the procedure before HJC, about the circumstances that invalidate the legally prescribed (rebuttable) presumption of fulfilling the criteria and standards for election; depriving non-elected candidates of meaningful and concrete explanation of the reasons for not being elected; depriving non-elected candidates of instructions on legal remedy; incomplete implementation of the final acts of the Commissioner for Information of Public Importance and Personal Data Protection; the absence of sufficient and effective measures designed to achieve proportional representation of minorities in the courts in the territories inhabited by national minorities (the document on findings and recommendations available on the  PoC’ website).

Bearing in mind that the identified flaws are relevant to the exercise of rights not only of the citizens who filed complaints to the PoC, but also of other candidates who participated in the election process, taking into consideration the Constitution and legally prescribed duties to protect and promote human and minority rights, and also assessing the extent and nature of established flaws and the importance of implementing the recommendations for respecting the rights of citizens, the PoC has decided, in accordance with Article 31, Paragraph 5 of the Law on the PoC, to inform the public, the National Assembly and the Government of the failure of the HJC to act upon the recommendations of this body.

The fact that HJC has violated an explicit legal obligation to notify this body whether it acted upon the recommendations or to state the reasons for not having acted upon the recommendations, within 60 days (Article 31, Paragraph 3 of the Law on the PoC), was of particular importance in making a decision on informing the public, the National Assembly and the Government. HJC did not fulfill its obligation even three weeks upon the expiry of legally prescribed two-month deadline. However, some complainants informed the PoC that upon the expiry of the deadline for acting upon the recommendations, they did not receive HJC decisions with explained reasons for not being elected, although this was one of the recommendations.

Another fact of importance for deciding to inform the public, the National Assembly and the Government was the following: HJC has responded in an inappropriate manner in fulfilling its legally prescribed obligation to reply to the PoC’ inquiries and provide all requested information and documents within a determined deadline. Namely, HJC responded to the PoC as if it were an interested citizen and not an independent state body that carries out the legally prescribed control procedure (HJC’s act is available on the PoC’ website).

In addition to the public, the PoC has informed the National Assembly and the Government of the Republic of Serbia, in accordance with law, about the HJC’s failure to cooperate.
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